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NOTE AND COMMENT 717 

must be reserved at the time the charge is made, or brought forward in the 
motion for a new trial. Magee v. State (Tex. Crim. App.) 43 S. W. 512. 

Clark, C. J., in a vigorous opinion dissents from the decision on the 
grounds that there was no request for, nor exception to, the instructions, and 
also because it did not appear that the court really failed to make the charge 
contended for by the defendant. The dissenting opinion is forceful, logical, 
and sensible, and is supported by the great weight of authority. 



Land Records as Notice of Chattel Mortgage. — An evident need for 
reform in the recording laws of some states is pointed out in a recent opinion 
by the St. Louis Court of Appeals. A deed of trust, embracing both real and 
personal property, was recorded in the land records of the proper county. The 
statutes of Missouri require chattel mortgages to be recorded in separate 
books, nevertheless the court held that the land records were constructive 
notice also as to chattels. Long v. Gorman (1904.), — Mo. App. — , 79 S. W. 
Rep. 180. The court felt constrained to follow the case of Jennings v. Spark- 
man, 39 Mo. App. 663, where by a narrow construction of the statute this 
unjust result was obtained. See also, Hume Bank v. Hartsock, 56 Mo. App. 
291: Faxon v. Ridge, 87 Mo. App. 299. Where the same ruling was made in 
another jurisdiction, it was placed upon special grounds, peculiar to the con- 
troversy. Anthony v. Butler, 13 Pet. 423, 424. On the other hand, it has 
been decided that a like recording will not be notice, as "it cannot be sup- 
posed that interested parties will look there for such mortgages." Ramsdell 
v. Light & Power Co., 103 Mich. 89. This appears to be the general rule. 
Jones, Chattel Mortgages, 2 279. And courts have gone so far as to 
require that the mortgage must be filed as a chattel mortgage, or else it will 
not be notice. Duffus v. Bangs, 122 N. Y. 423; Shepardson v. Cary, 29 
Wis. 34. 

In view of the fact that other similar statutes exist, the language of the 
Missouri court becomes pertinent: "This ruling [in the Jennings case'] 
seems to us to set a trap to catch even the diligent searcher for recorded 
mortgages on personal property, for who would think to look to the records 
wherein instruments affecting lands are required to be recorded for mortgages 
on personal property, in view of the fact that the statute requires chattel 
mortgages to be recorded in separate series of books? But we are not prepared 
to say that this court, in the Jennings case, misconstrued the statutes per- 
taining to the recording of these instruments, but are prepared to say that the 
Legislature ought to throw the trap by providing for the recording of these 
double-barreled mortgages, affecting both real and personal property, in both 
series of books, or by requiring the recorder to make an index that would 
direct the searcher to the book and place where they are recorded." 



Appeal From a Satisfied Judgment to Avoid Estoppel.— It does not 
always pay to submit to an erroneous judgment, though the immediate con- 
troversy may not warrant further litigation. A useful lesson in this respect 
may be learned from the litigation between the American Book Company and 
the State of Kansas, one phase of which was disposed of in the decision by 
the United States supreme court in American Book Company v. Kansas 
(Feb. 23, 1904), 24 Sup. Ct. Rep. 894. 
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The company was required on quo warranto to suspend all further busi- 
ness in the state unless it complied with certain conditions specified in the 
decree. Rather than lose the profits of contracts to supply books to certain 
persons in the state for sale to the pupils in the schools of the state before 
Sept. 15th, and to avoid stipulated penalties for failure to supply the same, the 
company obeyed the requirements of the decree. There were other suits by 
the state against the company pending at the time this decree was rendered, 
and involving the same issues that were determined in the first case. To 
avoid the effect of the judgment in the first case as an estoppel concerning 
these issues in the latter cases, an appeal was prosecuted from the first judg- 
ment after it had been complied with. In answer to the objection that the suit 
had been disposed of and the court could not sit in decision of moot ques- 
tions, appellants urged that they were coerced to make satisfaction. This was 
held no reason for continuing the litigation after it had been settled. The 
court said: "A judgment usually has a coercive effect, and necessarily pre- 
sents to the party against whom it is rendered, the consideration whether it is 
better to comply or continue the litigation. ' ' 

It will be seen that when the later cases come on for trial, the defendant 
will not be permitted to try the merits of the old issues, though the subject- 
matter of the later actions is not the same as in the first suit. 



When Government Surveys are not Conclusive.— In Security Land 
& Exploration Company v. Burns, 24 Sup. Court Rep. 425, the supreme 
court of the United States has recently affirmed the judgment of the 
supreme court of Minnesota (see 87 Minn. 97, 91 N. W. 304, 94 Am. St. R. 
684) holding that, while meander lines are not, generally, boundary lines, 
yet the boundaries of a fractional lot cannot be indefinitely extended to the 
shores of a lake appearing by the government surveyor's plat to bound 
the fractional lot, when in fact the lake never existed at substantially the 
place indicated on the plat. 

It is clear that the original survey of this land was fraudulent (see the 
map in Kirwan v. Murphy, 189 U. S. 35), but the plaintiff, claiming as suc- 
cessor in title to earlier patentees, contends that its lots should front on the 
water because by the plat they were shown to abut on it ; and that the lake 
should be taken as the boundary in accordance with the general rules that 
references to natural monuments in descriptions control statements as to 
courses, distances and quantity with which they conflict, and that meander 
lines are not boundary lines. The court, however, follows French-Glenn 
Live Stock Company v. Springer, 185 U. S. 47 (see S. C. below 35 Ore. 312, 
58 Pac, 102) and holds that these general rules have no application to excep- 
tional cases of this character, but that in such cases the supposed meander 
line will be taken as the boundary and will mark the limits of the survey if 
consistent with the other parts of the description ; and that thus the patentee 
will obtain exactly the land described and paid for, but no more. The gov- 
ernment is concluded by the survey so far as these lands are concerned, but 
is not concluded in regard to other lands within the lines of the survey and 
only claimed because of the alleged existence of a lake which is, and always 



